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i

Plaintiff Cheryl C. Bradley (“Bradley”), Plaintiff John M. Wakefield (“Wakefield”) and
Plaintiff Maija Liisa Varda (“Varda,” together with Bradley and Wakefield, “Plaintiffs”),
through their legal counsel, file this Memorandum of Law in Opposition to Defendant Vox
Media, Inc.’s (“Vox”) Motion for Judicial Notice, ECF No. 22. For the reasons articulated
herein, Plaintiffs respectfully request that the Court deny Vox’s Motion.

INTRODUCTION
In its Motion for Judicial Notice, offered in support of its Partial Motion to Dismiss
Plaintiffs’ First Amended Complaint, ECF No. 21, Vox improperly requests that this Court rely
on social media profiles and blog postings of Plaintiffs Bradley and Varda, as well as Opt-in
Plaintiff Jacob Pavorsky (“Pavorsky”), and conclude Plaintiffs have not plausibly plead a willful
violation of the FLSA. The documents Vox seeks to judicially notice merely show that, in
addition to their employment at Vox, Ms. Bradley, Ms. Varda and Mr. Pavorsky also had outside
employment at various points in time. Aside from the unsurprising fact that many Americans
work multiple jobs, Plaintiffs’ supposed beliefs about their employment status with Vox are
completely irrelevant to legal question of whether, as a matter of the “underlying economic
realities,” Rutherford Food Corp. v. McComb, 331 U.S. 722, 727 (1947), Plaintiffs actually were
employed by Vox. In its simplistic refrain, Vox poses the rhetorical question “[i]f Ms. Bradley
did not consider herself an employee of Vox Media, how could it possibly be a ‘willful’ violation
of the FLSA for Vox Media not to have classified Plaintiffs as employees?” Def’s Br.1 at p. 5.

“Def’s Br.” refers to the Memorandum of Law in Support of Defendant Vox Media, Inc.’s
Motion for Judicial Notice, ECF No. 22.
1
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(Emphasis in original). However, “[F]acile labels and subjective factors” are irrelevant to the
employment status question. Morrison v. Int'l Programs Consortium, Inc., 253 F.3d 5, 11 (D.C.
Cir. 2001), and “the purposes of the [FLSA] require that it be applied even to those who would
decline its protections.” Tony & Susan Alamo Found. v. Sec'y of Labor, 471 U.S. 290, 302
(1985). For the reasons provided in Plaintiffs’ accompanying Opposition to Vox’s Partial
Motion to Dismiss, it is certainly plausible that Vox, being sophisticated and knowledgeable
about the FLSA, as well as having knowledge of a similar nationwide FLSA collective action
brought against America Online which, in 2010, settled for $15 Million, acted with reckless
disregard as to whether classifying Plaintiffs as independent contractors violated the FLSA.
As Plaintiffs’ “supposed”2 beliefs about their employment status are irrelevant to this
litigation, there is no legitimate basis to judicially notice any supposed facts that could be
gleaned from the documents, let alone the documents in their entirety for all purposes, as “the
matters to be noticed must be relevant.” Slate v. Am. Broad. Companies, Inc., 12 F. Supp. 3d 30,
44–45 (D.D.C. 2013) (quoting Whiting v. AARP, 637 F.3d 355, 364 (D.C. Cir. 2011)). (Emphasis
added). Accordingly, Plaintiffs respectfully request that the Court deny Vox’s motion.

2

Vox is aware that Plaintiffs have no opportunity at the pleading stage to provide any context to
their social media postings and testify about their subjective intent with regard to the statements
they made - irrelevance notwithstanding. This makes Vox’s attempts in its motion all the more
specious, as it is asking the Court to make factual determinations on a motion to dismiss, without
Plaintiffs’ access to discovery or even ability to provide declaration testimony placing the
statements in context.
2

ARGUMENT
A.

Vox Is Not Entitled to Judicial Notice of the Exhibited Documents

“Federal Rule of Evidence 201 authorizes ‘[a] court [to] take judicial notice, whether
requested or not of any fact that is not subject to reasonable dispute in that it is either (1)
generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and
ready determination by resort to sources whose accuracy cannot reasonably be questioned.” Fed.
R. Evid. 201(b)-(c). This determination is left in the court's discretion, but the matters to be
noticed must be relevant. Slate v. Am. Broad. Companies, Inc., 12 F. Supp. 3d 30, 44–45
(D.D.C. 2013) (quoting Whiting v. AARP, 637 F.3d 355, 364 (D.C. Cir. 2011)) (emphasis added).
As Vox correctly notes, “[i]n ruling on a Rule 12(b)(6) motion, ‘a court may consider the
facts alleged in the complaint, documents attached to the complaint as exhibits or incorporated
by reference, and matters about which the court may take judicial notice.’ Emerson v. Seterus,
Inc., 937 F. Supp.2d 56, 58 (D.D.C. 2013) (citing Abhe & Svoboda, Inc. v. Chao, 508 F.3d 1052,
1059 (D.C. Cir. 2007)),” Def’s Br. at p. 2. However, Vox goes steps further by improperly
urging this Court to consider, for unclearly defined purposes, entire documents3 (which were in
no way incorporated into the FAC4) reflecting Bradley’s, Varda’s and Pavorsky’s statements,
none of which bear any relevance to this litigation. Vox does state that the Court should in part,
make a factual finding based on these documents that Ms. Bradley did not think she was an
employee of Vox in 2012, before she began work as a Site Manager. Vox’s purpose in seeking

3

In its proposed Order, Vox requests that the Court rule that all documents exhibited to Vox’s
Partial Motion to Dismiss be “hereby judicially noticed.” ECF No. 22-1. As it is not even
proper for Vox to seek judicial notice of Plaintiffs’ statements in these documents or Vox’s
version of the meaning behind these statements, clearly it is all the more improper for Vox to try
to notice the documents in their entirety for all purposes.
4
“FAC” refers to Plaintiffs’ First Amended Complaint, ECF No. 16.
3

the Court’s finding of fact on this issue is to argue that, as a matter of law, it is not plausible that
Vox acted willfully when it misclassified Plaintiffs in violation of the FLSA. Def’s Br. at p. 5
(“If Ms. Bradley did not consider herself an employee of Vox Media, how could it possibly be a
‘willful’ violation of the FLSA for Vox Media not to have classified Plaintiffs as employees?”
(Emphasis in original).
However, Plaintiffs’ supposed subjective beliefs as to their employment status with Vox
are entirely irrelevant to this litigation. All that is relevant is whether as a matter of the
“underlying economic realities,” Rutherford Food Corp. v. McComb, 331 U.S. 722, 727 (1947),
Plaintiffs and the FLSA Class are employees as a matter of law. The FAC plausibly pleads that
Plaintiffs and the putative FLSA Class were and are Vox’s employees, as Vox has not even
challenged in partial motion to dismiss.
As the District of Columbia Circuit held, a putative employee plaintiff’s categorization of
herself as a “consultant” is irrelevant in determining employee status because “[F]acile labels
and subjective factors[, however,] are only relevant to the extent that they mirror ‘economic
reality.’” Brock v. Mr. W Fireworks, Inc., 814 F.2d at 1044; cf. Brock v. Superior Care, 840 F.2d
at 1059 (employer's admission that individual was employee is “highly probative”). And
[Plaintiff]'s self description may not reflect economic reality.” Morrison v. Int'l Programs
Consortium, Inc., 253 F.3d 5, 11 (D.C. Cir. 2001) (emphasis added).
Furthermore, the United States Supreme Court unanimously and emphatically held that
associate workers at a religiously-affiliated non-profit entity, many of whom vigorously testified
at trial that they were not employees of the defendant and did not want the protections of the
FLSA, were still in fact employees and entitled to the FLSA’s protections:
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That the associates themselves vehemently protest coverage under the Act
makes this case unusual, but the purposes of the Act require that it be
applied even to those who would decline its protections. If an exception
to the Act were carved out for employees willing to testify that they
performed work “voluntarily,” employers might be able to use superior
bargaining power to coerce employees to make such assertions, or to
waive their protections under the Act. Such exceptions to coverage would
affect many more people than those workers directly at issue in this case
and would be likely to exert a general downward pressure on wages in
competing businesses.
Tony & Susan Alamo Found. v. Sec'y of Labor, 471 U.S. 290, 302 (1985) (emphasis added;
internal citations omitted). Similarly, “[t]he right to a minimum wage under the [FLSA] cannot
be waived by agreement between the employer and his employee.” McFeeley v. Jackson Street
Entertainment, LLC, No. CIV.A. DKC 12-1019, 2012 WL 5928769, at *3 (D. Md. Nov. 26,
2012) (quoting Mayhue's Super Liquor Stores, Inc. v. Hodgson, 464 F.2d 1196, 1197 (5th Cir.
1972), cert. denied, 409 U.S. 1108 (1973)); Marshall v. Gerwill, Inc., 495 F. Supp. 744, 754 (D.
Md. 1980) (same).
Thus even if, arguendo, Plaintiffs were fully informed as to the FLSA’s legal reach under
Alamo and the like (as unlikely as that prospect was at the time they signed their employment
contracts, see FAC Exs. 1-3), and Plaintiffs willingly agreed to work for less than the minimum
wage and without overtime compensation, their consents would have carried no legal weight. In
sum, Vox’s bare assertions that Ms. Bradley, Ms. Varda and Mr. Pavorsky considered
themselves not to be employees of Vox, are not entitled to any consideration in this litigation,
much less judicial notice on a motion to dismiss. This is because Plaintiffs’ subjective beliefs
would not make it either more or less probable that, as a matter of economic reality, Plaintiffs
actually were or are Vox’s employees. Fed. R. Evid. 401.

5

B.

The Case Law Cited by Vox Does Not Control the Outcome in This Case

Vox refers without proper context to a number of cases in which social media or internet
postings were considered for limited purposes and under peculiar situations. Not one of these
cases is an FLSA case, much less any case dealing with the subjective beliefs of employeeplaintiffs as to their legal status. For example, Vox cites Farah v. Esquire Magazine, Inc., 863 F.
Supp. 2d 29, 35 (D.D.C. 2012) (Collyer, J.) (“Defendants presented various Internet postings.
The Court takes judicial notice of those items. Defendants rely on these documents not for their
truth, but merely to show that those statements were made.”). Def’s Br. at p. 2. However, Vox
excludes the subsequent sentence in Farah, which states, “[t]he fact that these Internet postings
were made and their written content is not disputed in this case.” Id. (emphasis added). Vox
also conveniently omitted the prior sentences, which state that “[s]pecifically, a court may take
judicial notice of historical, political, or statistical facts, or any other facts that are verifiable with
certainty [and the] matter to be noticed must be relevant.” Id. (emphasis added).
Vox’s underlying assumption that Ms. Bradley’s, Ms. Varda’s or Mr. Pavorsky’s
statements can be “verified with certainty” to mean that they did not believe they were Vox
employees, simply is untrue, as discussed in Part C, infra. Finally, Farah was a defamation case,
in which the defendant’s statements were directly at issue in proving defamation. The Court did
not consider whether the statements were factually true, assuming the defense of truth could be
litigated during discovery.
Vox also relies on a peculiar wiretap and fraud case brought against LinkedIn, a social
media company, for the proposition that interviews of LinkedIn founder and CEO Reid Hoffman
could be judicially noticed. Perkins v. LinkedIn Corp., 53 F. Supp. 3d 1190, 1205 (N.D. Cal.
2014). Vox of course, fails to note the fact that both parties to the litigation made the request for
6

judicial notice of this interview, and thus the statements of fact asserted in the interview could
not be subject to reasonable dispute. Id. Perkins therefore cannot be relied on to judicially
notice the documents at issue in this case.
Finally, Vox cites Patsy's Italian Rest., Inc. v. Banas, 575 F. Supp. 2d 427, 443
(E.D.N.Y. 2008), aff'd, 658 F.3d 254 (2d Cir. 2011) for the proposition that, “it is generally
proper to take judicial notice of articles and Web sites published on the Internet.” Id. Yet again,
Vox ignores or fails to address the case context. Banas was an unfair competition case and was
at the trial stage, not the pleading stage. The Court judicially noticed the web articles because a
central issue in Banas was whether the defendant infringed on the plaintiff’s trademark and
unfairly competed. Clearly the web material would be relevant to proving that a mark was
infringed upon and unfair competition resulted.
None of the factual scenarios at play in Farah, Perkins or Banas, even remotely resemble
the instant case, where Plaintiffs’ supposed beliefs as to their employment status is irrelevant.
C.

The Meaning Behind Ms. Bradley’s, Ms. Varda’s and Mr. Pavorsky’s
Statements is Subject to Reasonable Dispute

Notwithstanding the black-letter law holding that Plaintiffs’ subjective beliefs as to their
employment status with Vox is irrelevant to the claims at issue in this case, Vox’s assertion that
Ms. Bradley (or any of the other Plaintiffs for that matter) did not consider herself an employee
of Vox at some point in time, is subject to reasonable dispute. For example, Ms. Bradley’s
purported statement that “[a]fter almost five months of unemployment,” she was hired by
McGraw Hill does not mean that she did not consider herself a Vox employee when she became
a Site Manager, or even at the time she made the statement. Vox is aware that Ms. Bradley has
no opportunity at the pleading stage to give testimony, which illustrates yet another element of
7

the inherent unfairness underlying Vox’s request. It is likely Ms. Bradley would testify that she
was between contracts with McGraw Hill for five months and thus, was not employed by
McGraw Hill at the time she made the statement. Ms. Bradley never stated that she was not an
employee of Vox even in 2012, let alone when she became a Site Manager in 2013. Plaintiffs
would be greatly prejudiced if, not having the ability to provide any testimony to provide
context, the Court were to judicially notice these documents in totality.

CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that the Court deny Vox’s Motion
for Judicial Notice.

Dated: November 27, 2017

Respectfully Submitted,
/s/ James E. Goodley_________
James E. Goodley (Bar. No. PA0069)
Judith Sznyter (Bar No. 982325)
Stephen J. Holroyd*
Marc. L. Gelman*
JENNINGS SIGMOND, P.C.
1835 Market Street, Suite 2800
Philadelphia, PA 19103
Telephone: (215) 351-0613/0641/0670/0623
jgoodley@jslex.com
jsznyter@jslex.com
sholroyd@jslex.com
mgelman@jslex.com
Attorneys for Plaintiffs and the FLSA Class
* Admitted Pro Hac Vice
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CERTIFICATE OF SERVICE
I, James E. Goodley, Esquire state under penalty of perjury that I caused a copy of the
foregoing Memorandum of Law in Opposition to Defendant’s Motion for Judicial Notice to be
served via the CM/ECF electronic noticing system on the date and to the addresses below:
Jason C. Schwartz
Greta B. Williams
GIBSON, DUNN & CRUTCHER LLP
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036-5303
jschwartz@gibsondunn.com
gbwilliams@gibsondunn.com
Theodore J. Boutrous Jr.
GIBSON, DUNN & CRUTCHER LLP
333 South Grand Avenue
Los Angeles, CA 90071-3197
tboutrous@gibsondunn.com
Attorneys for Defendant
/s/James E. Goodley
JAMES E. GOODLEY, ESQUIRE
Date: November 27, 2017
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
CHERYL C. BRADLEY, et al., for
themselves and on behalf of all persons
similarly situated,
Plaintiffs
v.
VOX MEDIA, INC., d/b/a SB NATION
Defendant.

:
:
:
: Case No.: 1:17-cv-1791
:
: Collective Action
:
: Jury Trial Demanded
:
:
:
ORDER

AND NOW, this _______ day of ________________________, 2018, upon
consideration of Defendant’s Motion for Judicial Notice and all responses and replies thereto, it
is hereby ORDERED that Defendant’s Motion is DENIED.

BY THE COURT:

________________________
Collyer, J.
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